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ALIENATION OF A HEREDITARY SHARE IN A PROPERTY: DOES IT 
CONSTITUTE A CAPITAL GAIN AND IS IT SUBJECT TO PERSONAL 

 INCOME TAX (IRS)?
 

n 29th April 2025, the Supreme 

Administrative Court (SAC) issued a 

binding precedent regarding the 

interpretation and application of Article 

10(1)(a) of the Personal Income Tax Code 

(PIT Code). 

 

WHAT IS THE ISSUE UNDER APPEAL? 

The question was whether the gain 

obtained from the alienation of a 

hereditary share relating to a real estate 

asset—where the estate consisted solely of 

the property sold and no prior division of 

inheritance had occurred—constitutes a 

capital gain subject to taxation under 

Article 10(1)(a) of the PIT Code? 

Article 10 of the PIT Code outlines various 

scenarios that are deemed to give rise to 

“capital gains” and are, therefore, subject 

to personal income tax. 

 

WHAT DOES THE SAC RULING SAY? 

This ruling now clarifies that the sale of a 

hereditary share relating to a fractional 

interest in a real estate asset does not fall 

within the scope of the legal provision 
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and, consequently, is not subject to 

taxation under PIT rules. 

It thus separates such cases from those 

covered by Article 10(1)(a) of the PIT 

Code. 

The court draws a clear distinction 

between: 

(i) the sale of a hereditary share in real 

estate—meaning property still forming part 

of an undivided estate; and 

(ii) the sale of property that was part of an 

estate already divided among heirs. 

 

With regard to the first situation (i), it is 

understood that “as long as the 

inheritance remains undivided, each heir 

holds a right to a share of a collective 

pool of assets, which constitutes an 

autonomous estate, and not an individual 

right over each of the specific assets 

within it.” (Ruling of the Supreme Court of 

Justice of 07/05/2009, case no. 08B3572)  

By contrast, in the second scenario (ii), 

the prevailing view is that “once the 

estate has been divided (with such division 

being the act through which specific assets 

are allocated to each heir in satisfaction 

of their share), the concept of a 

hereditary share ceases to exist. Following 

such division, the assets received merge 

with the personal estate of the heir.” 

(Telles, Inocêncio Galvão, Direito das Sucessões 

– Noções Fundamentais, 6th ed., Coimbra 

Editora, 1991, p. 18, cited in the STA judgment 

under analysis). 

Accordingly, in the latter case, where a 

genuine right of ownership exists—either 

solely or jointly with the other heirs—the 

sale of the real estate is indeed subject to 

personal income tax on the resulting 

capital gain. 

 

FINAL NOTE 

This judgment thus clearly and 

unequivocally establishes that: where the 

transaction involves the sale of an 

undivided hereditary share in a real estate 

asset, Article 10(1)(a) of the PIT Code does 

not apply, and the transaction is not 

subject to taxation as a real estate capital 

gain. 
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